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Dear Mr. Merrill:

This letter and. enclosed articles are submitted in .
opposition to a reduction ··of jury size from 12 to 6. The Council
wisely prevailed on the legislative judiciary committees to refer
the matter to the Council for more study and appropriate action.
The Oregon Association of Defense Counsel (OADC) opposed the
proposed cost-saving measure before the jUdiciary committees
because of the absence of a showing of effective cost savings and
the absence of information of the potential effect on the
judicial system.

Research now suggests that bigger is better and smaller
saves little time or money. In June, 1990, the National Center
for State courts, released the results of their two-year study of
civil trials in Los Angeles for the Judicial Council of
California. The stUdy revealed no significant savings of either
time or money with the reduced eight-person juries. Furthermore,
the study confirmed what numerous studies have confirmed -- that
small jury panels reduce minorities' participation1 they are less
representative of the communities from which they are drawn.

The sanctity of 12 as the magic number for a jury has
been the subject of .. a number of U.S. Supreme Court cases,
particularly six cases decided in the '70s which dealt with the
constitutionality of jury decisions reached by juries with fewer
than 12 members. In the first of these cases, Williams v,
Florida, (1970), the court cited six studies as evidence that
there is no discernible difference between the process used and
the results reached by the two differed-sized juries.
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However, when social scientists reviewed those six
studies, they found them flawed, unverifiable, based on
eyewitness opinions by individuals who were not trained
observers, and generally unscientific and unreliable. The
critics of the U.S. Supreme Court's decisions in these cases
state that "the court's use of empirical evidence is uniformly
dreadful." They go on to advance the proposition that there is a
considerable body of social science which makes a case for the
superiority of 12-member juries over six.

In her 1991 article on the sUbject, written for the
Tennessee Bar Journal, Dr. Lucy Keele, a Ph.D. from the
University of Oregon and now on the faculty of the California
State University, says that the real issue in evaluating the
relative merits of various sized juries is how well each reflects
the varying values.of .the given community and how well each jury .

. completes its task, which is to carefully evaluate the case .
before it and come to the best possible decisions. When you
analyze the criteria for measuring a jury's effectiveness -
demographic representation, the deliberation process, group
dynamics on conformity, individual participation in the process,
and quality -- studies recommend 12 over 6. She points out that
both the Litigation Section and the Torts and Insurance Practice
(TIPS) Section of the ABA have adopted platforms in favor of
retaining and restoring 12-person juries based on the findings of
these studies.

These reports put in question whether the objective of
cost savings can be achieved, and suggest that the quality of our
system will sUffer by reducing juries to six•

.-E1"111-::Vvy;-curs ,

Ronald E. Bailey

REB/jlc
Enclosures:
~27 Tennessee Bar Journal, Keele, LUcy M. (Jan-Feb 1991)
~ABA Articles summarizing Los Angeles county Study

cc: Henry Kantor (w/o enc.)
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An Analysis of Six vs.
12~Person'Juries

"",

By LucyM. Keele, Ph.D. , .: '

The litany or court woes .
Is long and well·known:

congestion, case backlog,
administrative costs.

State and federal courts
are desperate to find

ways to ensure Justice
while moving cases along
in a more timely fashion.

O
ur m.ud~rn jury 'YII~m it a
dinci d~lC~nd~nl uf Ih~

E,IR'"hjury Iyq~m ...nich had
ill hq.';nnil\j,"in 1M Illh een

tu/Y. In I"infancy, 1M JUry _ hnlh wil'
""" ...... rrin crl fOCI, ...... 1M Im"nnanec
ul' • "'" wal " ..~aIN hy Ih~ IIz~ ,,( the
jury - tni<1UIMIl ...f 1M cri_ .. _II al
num~ ,tl wilnn>cl &lelerminN 1M jury'l
Iix wbich c:nuld be..~ .. 4111'C''I'le.
I\y Ihe 141h cenlury, jury .Ize w•• lIan·
t1nrdilN Inl.... 11·meml'C'r hloly ,tl men
wh....~ ...le .Jurywal I'" make a .teeill...n ,tl
auilt '"~ innucenee haoN ...n facl.

In 1M American c..I&•• in, 1M 111"'"
Inn jury wao C'lat-li,hN in 1607 t-y Ihe
ChAner "I' Jame-I...wn. Frnm Ihil l'C'l:in.
ninR. il wal fully Inc...r"...raIN Inrn the
Am~rican 1~llal Iy"em o( rhe y ung
nali..." .. iaArticlc III, Secti...n 1 ( the ,
ClIUCilull"n, ...nich I«UrN lhe rillhl I'" a
jury trial in all c...mm"" law acli",," In 1M
fNneI c:nunl where lhe mailer in a"'I"..
wny exceN. lhe kim ...( $20. 11Iio rillhl
'wal eXlende..l h' lIair criminal !"'""cu.
Ii.... hy II", 141h A_ndmcnl. Sealr a""
lIilulinnl ""nerally e",~nd exJ"C" auar·
anli" .,1 Ih. rillhl I'" • jury trial in cl..il
and criminal malic.... In h.h the ci..il.nd
criminal.""I''', Ih••"""", I'"ha..e (lIClual
"''''I"",rrIi... adJuJicaiN hy a jury..1•..,'1
........ ~inl a fun.lamcnl.1 rillhl. .

TheunelllY ,. 12.Ihe INIlIic """,I""
It" • jUry ..... (int qucr.licWlN in TIl"""",,,,
III. U"", (IH9K), when the SU!'".... C"",
held lhal lhor ClIUCilUlic", ....uirN • 12.

""""~ jury in fN".1 criminal c-.; Ih..
''I'ini.", wa. talcr urhrld in CDtOuJ Tr"".
tit>n III. H..~ (lIlW) when lhe C"", held
lhal (Mral ci..il triall .111. """,irN 12.
mcm~ juriet. AI rarly .. 1900.",-,
1M 12.""""", jury al lhe lIair lcYel .....
undermined wh~n the c...un u"heM 1M
c."'lIifUlic"",lily Itl an ciRhl"""""t-cr jury
in a Ilair ci..il Ca., (M"......U III. Duw)~
~mly vrall Ial.er. a F1"riJa lIalUle .'a.
urhcld in Willi"",• .... Floruw (1970),
when lhe cn"n held lhal a lix."""", jury
wa<w((lCwni Itllry any ",,,,-carilal crimi·
nal ca.... 111", ye.n tal", tbe ClUn held
in .Cll/:n.... '''. Ilatlin (I971) lhal in ci..il
lriol. lherr i, "'. """.II·.I-Ie &liK""""c in
lhe """lilY Ii( ..I«',ic"'. maJc hy lix ." 12.
member jUlie-. Sil'''''''''' jurin a" Ihe
Nle In (N.-ral civil ca_ while criminal
lriall in (Ne.,..I c._'" ....ui" 12 """"" ..
fllen .tl fiOCl. Fa,"y lIain all..... f." jurln
rangins: in lile (",m lix III 10 forci..il m·
.10;only 10 lIaln a"'linuc Itl ""lUi" 12.

Unanirnnul Yft\U1 nnn-unantmuUI 'VC't'.

&lieu haw al", hrcn lhe wt-jcci .tl~I
cuun ..Icc";.",,, in Johnson III. L"lOisiana
(1972) and "'/lIJdac" Ort«"" (1972),
lhe ",!Un he ... lhat ",ouna"imuuI "".
&I'CII .i ni.... 'lUI .i 10 and 10 nul .w 12
_ ,...(fic;""1 f." Jctcrmininlllhe RUili ."
Innllc~ncc nl' an accuK&I. In 1979, Ihe
Su~ClUn Nte.llhal unanimo_ ,cr·
..I'ClI In criminal tria" _ ""lUi~ if lhe
jury numt-cre..l unly .ix (Bllrch '''.
I..ouisiana).

The,,1..1 rht- .nrcC..itv illhe .....her

Dr. Lucy KHIe. communications apecialisl, WOIIIa withwilnKHs and attorneys 10
;mprove theit ability to communiCIIle enoc;tively 10juroIs. Dr. I<IleIe has • Ph.D. in
apeeclI communiCalion. Itom Ihe lJniverlliy 01 Oregon and • on\lie '-'tty oIlhe
Calilomia Slate Univel1lly. '
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nl invenlie"'· C.M In mind when c.""
...krilll/ 1M 'm~.. ro.. jvrin """,Millll
it:W" lhian 12 anJ loll' "''''......,.1''''.... ....,·
JIC.... a ho.i. lo.. oltcitil",·maklna. 1'hr
Illany .. ( e..lln w " it I..nll anJ well.
kn.....n: c.llll!"'lie ~ hlckk., aJminl..
",UI\'e c..... Sra,e anJ (Nmil co..n. a",
.lct~rarc '" (InJ way> '" en '" jlllllee
while .......Inllc.......aklllll In a wc tim"'y
(".hi..n, The rrlmory rca...n. m...1 (re.
" ......,Iy nl(nN (,.. reduclnll jllry ti:c arc:
Il reduclie'" in jllry .ix will C''""l''nJl..
I"". C,"I 10 mainlain the 'yllem; 2) the
lime IfCIII hy juJ~... lawye... clerk. anJ
jumn i. Miler .~nl i( Ihe jury lile i.
redUCN; J) juJl:"" e.~ioc anJ cx~ri'

enee can e((ccliv"'y lake Ihe rl.ee .i a
jllIY; anJ ..) Ihe .Ji((ermee M_ \2 and
.i. i. in.ianl(jcanl a. Wi (..nh In ....Ih
W"""",,.nJ~.

"'.. 1M 1""-'1 20 ycart, IOClal lCimlitr.,
cnun aJminitl..",n and leaal "h"la,.
h.we .JchUN lhe III<'rilt nl jllrie>numhor·
InIl (f'WCI lhan 12. The rar";nale f... jllry
.I:e ,Nueri..n ha .....en Ihe lu"jeer .. (
"""'r cri'i'luc. anJ lhe hOI.... "n which lhe
c.'lIn In.Je iu Jecili"n. arc a.ner.lly
.Jcl'UnkN ... "''''.''ionll(1C n'lOaKh, wa"
ran'iftJla crilicnln-vi""" .i I.... afllll"'"""
In ("v'll'.i .i.·~",,,, julin.

Coot and TIIllC
0\:0( j""i,.IluIl.'Or ""imalN In 1971

lhal ..,Juclnlllho ti:c .i (o.Jcral civil jurioo
I..... WllIIlJ ~It In lIIl annual taVI"ll' .i
$1 millielft, Thit ftllUre "'rrcocn.. a /Ill""",,,
2,4 ~,e.nl .. ( Ih. 1....1(N.ml juJlCial
huJ,...1 f.ll' II"" yonr anJ alilli. /Ill.... lhan
""" 1"''''''''''lh .-i ~enl .i lho (N'
cr,,1 huJ,..., rrllhal ycnr. 1'hr cmriri·
e.I.JaI. ",(crcncN in lho c..."'• ...-pIn!....
In ,hr Kunomic: aJvan'.....'t" Wt"R' in rilrt
I.k.n frum eviJ..n.... ,,((.,• .1 hy jllJII'
Lk'l'l1 L. W~hl in 1968. H. waIN lhal in
a M.lI8ChlltClU 1)i.lller c..." ••~rl.
m.n, ••i••m.mh.r juri..1 r...llh..J in
rr"ml'llrial. anJ k......., 0 .... H. c.lIlCluJ.
N lhall",,", ",..IJ N al lcatla ..,....·Ihir.l
"'Vlft~.. In ruhIic funJ" If 1M til4.' ul ju"...
WC'I\" redUCN.

T., ...""anlia'.. IMi, claim lhal 1M ....
mrm"-r jury Ii ........ C'fflCiml. Mnce taV'
iftJl limr a,.J /Ill""'Y. lho SuJ'l'C'mO' c...n
cilN a trudy COnJue'N hy W. raMI in
which h.. , ..vi ..w..J Ih.. Pill,ict nf
C..lumhiu U.S, l)imiel c.....n III II WllI

un.lctJcolillll a InInIlU"n hum 12 I" a1.·~r.

..... jllriC't.l'luriftJl 1M f.ftl hal(.i 1971. tI1
ci,'11 c...... Wi1ft' lrIN hy \2·".....111 ,II,IC't;
.Ju"nIlIM lCC.nJ 11.,1(. 7/1 c...... ....,.. er~
"'v."••".....'" jllrl Fnn 1M "",a ..~I..I.
N. lho C',," an"' N a taVlnllt III 41.9
~,e..nr in .lirecl ~r n.h'lIIn ~, eri.1
.luc I" redUCN jllry.lire. In 1972. ",-w-,.
raM' lI",,",""inN lho ...." •• c'IIlCI...ie",.
"",wn fhlm hi. tluJy ""'on M wna~ 1h:1I
........1/ tavin~.. mlly .... r~IaIN /Ill..... "ir,ocl'
Iy '" lho ti# .i 1M raMI, lhal 1M juri...
are ... I..IN (n.... lhan I" 1M reducla", in
.li,..cr jllm, h"lIn. raMI" calclll.li"n.
were hi.... llIl (..., (acl""': av..,..~'O Ii_ .i
UMdirt, »Yn'1lj,,~ trial tinlrt IvrnlJ.'" nu"'·
herIi"..",1,1'" jury ran.....and lho ,il4.'.i
1M jury (.i. Vnout 12). Hi' "'"a ""'C':IIN
lhallM av....1IC' limO' (I""'';',,". (~2 min·
IIr... (I" .i••~",,,, jllri....... 52.1 minull"
(,.. 12·~",,,, juricl) In .i. and 12.m~m"-r

ju,i... w•• vinualh' "'..nllcal. Th.... '"''
f.cton are Ihe "nly ..n Iha, "ir..etly
,..1." III acrll.1 lime 11 .1 in C"II"; Ih..
".Ia reveal Ill' lIl:lual a .." limO' .1IVN "'v
red'lCilllllM jllry .izC'. .

Th. lil~ ,,( Ih.. jury ran..1 i. "i,..crly
reialN I.. Ih~ aJminl"",,'ive c."'Il:II~ .i
Ih.. C"IIr1 '" m.nall' jum'II"II" Th~
, ..Jlleri"n (,nm 27,H r""rl. 11....1 III

Imr"nC'l • 12'rcn"n ju,y ,,,mrarc. III

21.67 m",lc....NcJ h' ...1«1 ••i••".....'"
jury; Ihi. I'C'J'fC'lCfIII a reduclk", in "....."'.
"'..n ,,( 21 .....re.nr in'I..... nf th.. "1.9
~re..nl ..nrall r• .lllcti..n cil.... hy Ih ..
c...rl. Th.. nlh.r 20,9 ~re'nI "f taVN
~",,,,.,,,..,. i. allril'UlN I" 1M "ifferme.
("lInJ wh~n muhlrlylnll Ih. numh..r ,,(
jUllln hY Ihc numhor .. ( ~,,,,n. in Ih..
runel h"m which lho jllry it e"'''C'l\; Ihi.
nllmM' i. lil/niflcHn, Me.lloc II rev••I,
lha, in a jllry "f 12. "'. m..,~ r<,,,,I... a",
'r..n"inll r.,."n·h"lIn in jury JUly.
Acow,nl/I" ra""·. Jo"a. Ih......." it "'.
.((«rN hy Ih rra ~""1l'l''''''"'' CiIN.
1'hr .",Iy ."' affcelN ar.. lho ,i. ill"''''
w""lIf'I.onJ lhoi, 11l1li' in " ...",

A "'.....·"'1 JuJlCial CC'n,erSludY (1970
I'Ulln_'" ra""', oll'lCI"",,,,., Thear "'"a
oil".. Ilml F...".ral I)i.triet u.", "oJlI....
l~nJ II ~rccn, ,,( Iheir "".1 wnrkinll
IinlC'lryinllcivil ,ury EMill\;"lftl/lha,
imran....inl/I"" iu",,,, rak '1 10 ~.
unl .i lhe trial lime, lhen "nly 10 rcr'
ecnl ul &'llIh, rcrecnt (", jllil IInJer ......
~enl) III lhe juJ~..•• ha.1 "'ll'klllll lime
it ........mcJ1"""",",llnll iur..... Inllliti"ely.
I' may teem lhal a rNUClielll In jul'l' .jl4.'

......: ....._...'_ ...--
""..I.J la~ .. '- jUJlCial limO', hui ............,
in ""... fNmrI c...n. 1M ,un.. all' nam·
inc" "y the ,llIJlle wh" 1I'lIall, "',.en
hil/h.., 'I1I&'''i"n. '" .11 iur",. al unc&'.
I~ are ",. "wln~.. , Evm If impiIlC'hllll
limO' "'"'"' cut In hal(, 1M amnunr .i lime
tawN I••",Iy fo"Nmr"" .rl._ ~..." .i
Ih .. judlle·. ,,,,.1 w.. rkina lim... Studi...
c'1l'leluJ.. Ihal II lak" "Ilt' and ..n.·half
mlnuI" I"nll ..r '" Imranel a jllry nl 12
,han a jury.i.i.. .

A"'lIher a'J'C'C' nllhe lime rall"na'"
Ii.. a ....".....'" jury it lhal al"lf'nC'Y lime
anJ jUry'. ".el.'''n·m.kina lime c.n ....
""",mN. eifina • New jmcy tludY' 1M
Surr..me c...n repll'lN 'n the WdliDm.
"",i"'", Ih:rl ,he "'." oavinlll_ in.... II
"'XII' I" ~,6 "' ..... HaN abC'1 ol>oocnoN.
"'_"'•.,. lhal Ihi. lIuo1y _ can.JlICIN in
a juri"'i~I;'1l'l in ...hich iM Iilill"lllt had a

. c"',ic.. •1 jury .ire; 1M IafRcr jurin ,riC.J
1M /Illwr e.nrlie.,N eateI, _ILtlin&
J.al~....,.J.:h""'ral;'1l'llime.

'FinaUy, "tI'.....r.li..n lime I. io faclur
lnnllrncina "ccl.i"... a""111 Jllry lire.
Ahho,,"h ~,..lIy U~""I'I"lI'lNhy ltalb

lical C'Vi.Jcr..... aJ,,"ca,....rl <M a1.","""",
jury cLlim Ihal lho .J.:lilwrali.", lime "ill
M redUCN in ,clo'ie", III 1M redUCN jury
.il<' - (.....r jll"'... I.... limO' I" ",ach a
"rcl.l..n. An ah..rn'livc carl.n.lilln.
C'V.... if Ihi. C"lua'k... holJ.. WllIIlJ ..... lhal
·,""jnrilY J'CfIII'lSio",· it IIIIWC C'ffcclive in •
IIlIIaller Ilftlllf'. Smaller jurioomay M (...er.
I'UI Ihi • .II.... nul n.........'ily mean lhey
arr /Ill.... C'ffctliv.. than, ..., C'Vfft at C'ff«.
Ilv.... lall...... jllriC't.

".'IlCtlonal Conaidcratlona
Tho (unclie....1.li«.rene... I.,lw"n'"

'anJ 12·"....... jurioowe'" cxrkwcJ in lho
Willi4m. " ..".inn. Th.. c'lIIn cil...l .i.
lIuJi... a. C'Vkknce lhal lhere i••",• .Ii..
c..rnahl.. .ll((..r~nee ....Iw....n llo&' 'Cllllt
I'C'lIChN hy 'M "'" ",ffC'l'C'llI Ii:c\I juriC'l..
Unf.",III\aI ..ly, 1M c...n may haw .M'f.
11.1"" 1M caoe rrl funclinnal C'lUivalmc..
.....Iw....n jllri.. of Ii. an.J 12. To. "uaMy
Ihc ·tll"" • a. ver'(....... i. ""","",,,laIr
when 1M ,!uoIl ar.. revicwcJ: I) juJ~",

W...hl CilN O\arl j.lin" when juincr
a'\C'l1N ·il ..1II1J ily M arIlUtlIlhal •
...·man jllry wllulJ lilwralC C'lIIaIlI' a.
well ........ nl 12.·.............,. j,li...., llitnN
nil "''''''lI'llnll _",",nc...... W ...hl'. e",,·
clu....n io /lawN; 2) (iw·.........,n iurifi-.l

tC_i__,......u'

n
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r«>rle,jn a livt'l\ I:4rmmunicy. Stnce Ibm
Ire fewv"ifiahlr oJa'a 'n Ct_luJr /ha( oi•
I. prefer.hI. III 12 In oli_KIN."" e"IIt,
d'ficieney. and lime uvinll'o ,he ~,,11'1

(ur in'«eIItrJ ran in it hu.. _II nch jury
1:4'"'1'1.,., in ,..k, ..hich I, '0 carefully
.valua,. ,h. ea.. be(..re i' Ind c:omc I..
lhe~ ", ..,ihlr Jeciailln.

Nancy McDermiol. /'h.D. Ind u..O.,
oharrly cri,icizrJ ,he .....klI'l that reoratCh
'11'1 Ii. v.,.. l2.perk1l'l juri.. _. """",I·
inll. She arJ!UrJ viJlUfUll'ly 'har a .......,
IImltalinn u( m"', '" tbe liuJin II ,hat
,h.re il very Iilli. r.enaniti"n ,,( ,h.
ulllierlyinll premloe '" er..1by jury. which

, i' not 'hal ,he jury thnulJ make a 'Iuick
dKilinn CIt cume tn aJ:f«m~nt on IiOft\r

kind '" ·rillhl an'w": ...., ralher. tha' the
jury ,hn"IJ ennoioler .1Ilhe .vlol.ne•.
he(nre reachilllla Jrcioion.

Pro McI).rmlJ ro'iu Iha' mOil
.......areh Jlln lUll 'ake in,o accounl lhe
a",..luI. nerd cllhe jury 10 reflec' CDttl·

munlty value<. Han' Zei..,1 "'1'1"'"' 'hil
eonc.m when he r.a",n, 'hal ahhouRh
nn inoliviJual 12·m.mhor jury can be
expec,rJ 'n he (ully r.rr nla'i... cl all
c.llllpelinll (ummuniry val I .i ••mem·
her jury I. evtn I.... likely 'n he .... Zei.el
Jemo1l'l11lllleo ".'i"ically II>." a oi.1'""11'1
jury it much 1"" likely 10 ma,ch -..nu.
niry rull'l\U lhan • 121'""11'1 jury..

The mUll ..riou, inoliclm.nl of the
",,"lin jury it ,he Jecreaoed Iik.lihoorl cl
mirulfiryrcl~uenla,iun. Null'lrtDUS """'irI
h.v. eon(irmeJ 'hal 'mall jury r.n~l,
r.oluc. minorili." ranicipalion. Zei..t
"'lllI"n 'hal "" ""lit! lhan one occasi'll'l
when Ih. jury I' rrJUCN (rtIIII \2 'n oi.
pe.....n.. iI b Ie.. repre..ntali... ,,( Ih.
cnmmunity (Illlll which It i' drawn. He
c:alcula,rJ lhat a l2·peI"1I'I jury it uno and
._.hal( 'imes II IIk.ly II • Ii.·............ jury
In ha... al I,al' on. minori'y m.mber.
Zei..1 Inieul.,n ,he Imrac, cl the leo.
rel~..m,aliv. charaCln .. ,he .....-penon
jury when he Ill"" 'hal _h , jury io 1\1.

I rrue reO""K'" ...... c:nmmuniry aniluoln
anJ ex!'"i.ncn. Wom.n, (unh.rmor.,
ennllitul. 10 percell' ,,( all li.·pe,.on
luri......., 57 perc.nl of III 12.m.mher
jurin. Omlln IIll' and ",""",,'Ion diveN.
ry are fnunJ ..n 12............. juri...

The 1990 Na'ional Cen,er (or S,a,•
e- .......m II oreciflC in conrJrtnninc

Demapaphlc Reprcornla'ion
The real I..... In ....Iua'inlllhe relalive

"""II••Ii vari."" aim! jurin it h" 11
.ach jury rrflecn lh. v'ryinll val of

JURY ANALYSIS------------------~
'C""'i"",J/n ,.."JJI
In ,he 1)",,;(, ClIumhia weft rrnIJed jurln In .imple alld eomple. III lila' i..n
•w.r. in ran. hy JuJll. Tam"" ..ho lalJ (Jra..hock. ..... ,hi. lItuJy were Ill"rJ _Ii·
'hey ...re •..'i.fac",.y· - harJly ...Iid er). The 'hirJ ..uJy el,rJ ..as e..nJuc,rJ
.viJmce. ) Qonln haW hil wncluoio..... by ,he Univ....iry of MichIJCl"', u'ih'inll a
I'\'IlONinll ,he _eCOl ..... ,he W..,chnt". Iah......",ry .ellinll In ..hich olij{eren, .urJ
M..... e'l"'rimen, "1'1 illlerviewo "i,h ,he jurin were th<1WII a viJ.."aprJ 'ria~ af,"·
enun el.rk and ,hrre allnmtV' Inv..lvrJ,' ..hieh 'hey ol.lihera,rJ. The r_.rehen
in _ ....._ '" ..hich _lIrJ in a ¥lIf" _luolrJ ,ha' af'er hearinK,he ..me 'eo
JiCl '" m..re 'han $2.'100. The Ct...n cleric • 'im..ny and Riven ample Jehhera,K1I'I,ime.
laiJ ·.i•• mrmber jury YeNie.. are ahnu' .i. and l2·pe,.on jurle, r.achrJ 'imilar
,be ..,"'" as ,h",., murnrJ hy l2·memher oleei'i.." .. Th. maj..r pR.hI.m ..ilh ,hi.
jurie<.· The 'hrrc Iawy.,. laid ,My coul.l r....reh. h....ever. i' ,h., ,h. e.... "a'
not Jr,ee, any Iliff.rene.. in veNic.. ren· heaVily weillh.rJ in f.v....... lhe .kfm""
olerN by jurin o( oliffer.nl ,i,." Th... , In ,h. rr••olrliberalion vO'•• 10 nf ,he
Ja,a .re haNly ",,"',.n,lv('; 4) ,he ClUn'a jurln .lmIoly h...J ,he nec....,ry 10..... 12or

, fnunh ei,rJ .u,horiry Cl.....illtrJ 01a lIUIII' (ive '" .ix '0 renJ" a v.Niet. The final
m.ry o( Cronin', IIuJy anol ,h. Ma,. lluJy ei,rJ in~ lIS. Bauin revirwrJ
.."h"""11 npnimen,. Allain, Iawyen< and ,h. Miehill"n CtlUn he(..r. and .f,.r .i ••
d.rh .r. qun'N as ..ying ,h.re' are no m.mb.r juri., w.r. inllllul.d. Th.
ol,fferrnc... Thi' Jon Ill" COIUlitu'....i· au,hu,. concluJ. no olilCcrnahi. oliff.r.
olene.; 5).n ,niel. fnlllllhe ADABwlklirl, ene•• Their _1"'1...... MlUl.I he IIn"'lll'r
notrJ Ihac ,he M""moulh, N.J•• Counry hool OIher CtlUn Challlll"not hrcn in"iNI'
C1Un haJ ••pnimenlrJ wilh , lix'rman rJ 'Imull.ncou.ly. _h II the forma,iun
ury in a civil n.Rlillence ca... Simple '" a mrJia,...... l>"aN and moolificalK1I'I ....
~IItinll i' "'" eviJrne.; 6). oummary..... p",c.olur.1 rul... Thi' lall Iluoly I, n .
he ee.""""ie aJvan,alll" (,'und bya c...... n.lIaIN....., i' II nn' Ilronll .noullh ,,,

nec,ieul I.....hieh .1I....rJ Ii'illanll 10 Ct_lude lhal,lix and \2·rrnon juri.. are
~h.."" a .i••m.mber jury _ off.rrJ. N.. .lik••
men' inn wa, ineluJrJ."" ,he'lualiry ..... ,he In June \990.The Nallnnni Cen••r (..r
jury'. Jrciak1l'l. Sill. ClUn. rel••...J ,he mule, ..... lhelr

N.arly .11 ..... ,he ...iJrnc• ....,) 'n ""I" ""'''year lItuoly 011H civil'riab In munic.
pIIt IIll: WiIJianu Jrci.k1l'l rdi.....Iely '11'1 iral CtlUn In La. AlIIll'leo f.w the Juolicial
eyewi',,", upinKII\ by inJiviJuab ..ho are Council cl Califumia. Sta,. law in Cali.
n'" "aineJ ..h.erve,. .nJ who are no, (,lfIIla eurren,ly .lIowo ,Ix.prnon jurin ill
neee..arily procreJinK fmm .ny ree'Jfl' civillrial, when h"'h I.wy.,. 111.""'" Th.
nuN and eorui"enl ......mr'i...... ft:lllIN' ..... AIIIll'Ieo "uJy r...calrJ no .IJtIIlflCllnl
inK,he J,'OOI, ...( jury Jrci1k1l'l·makillll. uvln~....... ellher li'lle or mMey wllh ,he

SImilarly. ,h. 1973 Cu4:mw lIS. Ballin rrJucrJ jury ,i",.
olecl.l..n flndinll nn Jiffer.nce In 'Iu.li,y The WiIJianu <lecl.;'11\ oliol. hnweY"....
he,wren Ii. anJ 12·per",n juri., WII ur "i"'rla by which ,Ill: effec'ivenru o( a
""..01 nn Oa..ed r_areh. In "'rP,n nl jury c...ulol he judKe,l. The C",n Jeler.
,heir ol.cl.inn. 'he jUllic.. elte.1 (nur minrJ Iha•• rrJUClkll\ in 'i'" W1lUl.I Ill.
recen' lIuJie, proviolina ·c..nvlnclnll ""'.......Iy.ff"",he 'Iualiry"'. jury'. Jrcl.
.mpirieal eviJrnc ,he CtlfFeC'nnll n( "'11'1 if,he (ulillwillll were In remain in,ace:
,he Williams c._I lha' Ihere I, Ill' I) 'he a"uranCe o( a (air p ..lihili.y n(
JI"emlhl~ olifferenc. be_ lhe mule, IIhcainlnll a lef'l'l'_ta,lve en_';'11'1 .....
reachrJ by lhe /WU'olif(erml .urJ jurico,- ,he Ctllllmunl,y; and 2) lhe Fe<luiremrnl
Th. (I.... "uJy ..... """'"'I "" \28 ...""man ,h., IImup olellhera'inn ,.k. pla~e.

cnmpen"llu" erial. in which ,i. jun',. ~h ,hat ""Ia,n jury oize III ,t- '''''
..ere u..J un I... 'he h,illalinll rartie, 111..1, i. imJ'l'l'a'ive.
!e'lun,rJ 12. The (ac, lhal a 12_mher
jury c.lIn ,..ie. a' much '0 lhe litillln,
"'llI._1 'hallhe chnlc. _ ra" made ran
Jnmly, The IeClnJ IItuoly _ ,he New In.
.ey lluolY (nmparinll ,i. and \2·\'Onon
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lOCh ...... in&Ilvitlual who ....I~ .ha, .
C...t had ..r.Jain~.J • c""vlcll"n of .....
"HanlthurK 7." Such UI_"'"" halW'
evn. are tam ..VIm iI' "'......,...... "",en
.ial {'M'.wrll:t.illllialIff1t,n lIlI\llftlll than
.,...1ftKlia.

~rr"'''' IlIUnici",,1 ,""" wJiN. The
1,,,,nJ i' lWic~ .. 1il<~ly .ha••• Icasl

~ ,,100:1< ,..,...'" W111_ an • 12.,..,...",
JUry .. ,'" an ~ij:h,.,..,...", Jury. At.uul 20
....."n' ,,( .h~ 13) civillriall ,~vi~_d
,ncluJcoJ n" "Ioo:b. anJ ;}I p:tCel\' includ.
N lin H"rani'.. Tlu renrl~ whu cnll'
JuelN ,.... Kudyc"""luJN dla' a reJuc.
,..'" ill ,be num"'" '" jurun ..... jury t....
mN ,be m;allwmaliallil<dihoo.J '" hay.
illll a' In" 'lIIe minnriry jun. ill a I/iWII
cate. It i"l1.- .ha, lia.pmon juri'" will
hav~ n~1I I~.. chanc~ a{ illcludinll a
millneuy. ~vell il , .... c_mulli,y ....inll
rorr-n'N II c:omJ"*d 01 many mi"""·,""-
The Dclihonllan Procell

The _nllJ "'Iuircmmi fuf .n ~ffce.
liw jUry "" 'lU' ill ,.... WiIJiamI Jccilion if
'ha' ,.... jury muot """""'~ olelil>tra,ion;
Th~ jury Iy,,~m b pr~dica,~d un .h~

"'''iI''' lha' .....'I'~ 1ft' and "alua'~ .hil\lll
diffmm'h~ i. il~ func'ion ,,( ,.... jury ."
"'illll .hC'K' .Jiv~r~~n. alli'ud", 1''IlC,h~r

in,o • lillKI~ unillN .JKisi"n. Thil call

,,,,Iy .... _""I'li.JsN '" .........li""""I.'"

"",,-
Basic I, •• isli" r~min.J u. 'hal mnr~

Vit'wpHIIII are ....il.h~ ill • Ia",," 11ft"''''
Apin, "'.~ i..rauilllllha, 12i• ....,rK';
12 i.. ha*,"",". 100rrn:~II' ........ ,han lia.
N....."" an,unc .",~ 'ha' diffcrillllvino.
I'"illll mlUre .1.10.......",,". "", .....r~ ar~ Conf~lY
a.Jvall,all~1 {film the lIru'tf ""m....r, C"'.i....ra'illll '" ,be jury ....1i""""lion

, M'l\lIl'iry rerrcomla'KlIl may illhilMl ..v.., . """rot "'I""'" a ,"i~ 01 jury lile .nJ
rrcjudic~ in I........Ii""""il'" " ... lhal ICc'lftlrallyillll 1lf''''P .Jynami'.. The firK
may "nfairly illn~~ .., R~I.'N ,.. dYllamic '0 ul'lar~ i' cunlurmi.y.
.hi' aJWllII~ i...... aJJlli.lIIal riff'CI.ha, R_arch i. """n~ wi,h nampl.. .Jrmcn.
wilh IllI>rc d,ll~'illll vicwro.ill'" Ihcr. I. I"alillll .ha. an illdivid".1 h"ldlllll •
lIrea,n llf'P'l""nl'y fllr nrNN ~arrnlte mll\lll'i.y ""'"KIII i' unloltdy." rrIiK IfIOUP
.....lIIl! Ih~ ju....... Onc _arc ' rela":0.1 ","",ret '0 "",fll'l1I ulIl"" ....,.......ware
haw""" Nacl< jun. was .h~ urlaill'" .halM k... 'lIIe ..Iber lMIllhn~ .....
f~lklW jUlUl'l why a hlack you.h mi~1 ~ ",»ilion. ClIIfllnnllY." ..... lIftlUp is nac •
fll,... I.... poIic~ "m if .... were i"",,"lIl. rare '''CUIm'lC~. Rill 5i""", fuun.J W. 10
Th~ JlOI~nlial .hal .....,aIlN "~xrrlli"'" rrrcm. 01hn Jury"""jKI. were willinlllO
....y .... mi~illll Ia ,wr... hy jImIln . admit lhal .h~y vntN allailll! .....ir pr~'

lilt~llhuu.J ill a ~r~al~r lIum r 'n have (~rr~d r",ilillns. C'lIClu.iv~ rctC!arch on'
CUUlI'crillrul if ,.... ~XrblllaIK'" offnN il ......IIIl""'r c.IIII,,",,iry was canJuctrd '"
-ritl_~ Ia.bn ..... ",,,enl..1'ha' " ..h. Fru.n his mally ~......im~n'I, i. Ia
in • larlltf jury lh~r~ will ..... Kr~a.~r ckar .hal • pr"'''' akllle is very vulnrra. '
challC~ for ,h~ un~ ~.".m~ vi_poln.. ' /C"",iftwd till ,...'J6J
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S"....lhrck. fur lnsW>ce, II_ foimd char
.ju.ry frnrrna"''' ,ndi'innllly fhouah' '0
be .he mnII ........lIy IICtI..e mrrnhen,W'tlt'

InvulvN In ooly .houl 25 ptn:Cftl .. lhr
In,nac,ion In 12-mrrnbrr j....... and Imd·
N .n lake nrurnl pooIlions.

" .

PanlclpMion
rn....Wlrl\U ,,( the .I••JltftM juryminI

'0 _arch In ......11 plUJI.lynamicl whkh
IU~II lha. IalJlt'f p",!" .1\' Ie.. likely
,h.n ......lIrr .""'''' '0 fOller in.Ji..klll.1
ranieir.linn. /lale••nd SIIn.lIbrc:k, (nt

rx••nrlr. ""'"'cd ,hal" 1lftJU'" lnerr.....
in .iu'. ,heR' i.l_ 'ime .....il..hlefl" rach QualifY .
mrrnhrr '0 ranklrale. and ,hi"", who• .10, Finally. "umelOU' ..win concemln,
«","ihule .rr likely '0 ,..II, m,,1\' .n.J he ,he Imrae' c/ • rr.Juc.ion In Jury .iu' ha..e
morr ..i.ihle .nd InOurnll..l, The .Iiffer- Ihown lha, rhr quality c/ ,he poup'• .Ii..
ene" In tbe flC\lumey .i I"'IIIClralic'" .rr cu..ion II hiRher In l..rRer llTou",. One
InlmliflC.I and rola,IU'lI••nd .uhs:n...", lIu.ly In p.nieular .oncluded ,h., ,he
are m,"e likely '0 de..elor. Ob..ioully. dynamlCl of jury deeilion.m.kln, .re
minority orinlons won', he brant If· ,herr IIl!ver>cly .ffre,ed I>r • rrduc,ion in jury
Is lees 'If'I'Ol1Wli'y f... mlnorilin III plnicl. slle. In "'J'C'rlmenli In..ol..in, dlffrrenl
pile. Thi••oncern I. nol .s reln'an, '0 .iU'll11"''''''' wI..kina on comple. human
Jury aIcliheralion, however. hrcausr ,herr relalilln. p,ohlems. i, was '"ealed ,hal
Is no (j.tJ ,ime Ilmil on Jury .Ii".... ionI. ,he IarRrr .,oup WXl able in 'he hme
Also.juri unlike,be 1lftJU'" In Balro and ' Irnllfh of limr 10 orpnilr .nd .....blilb
Sr"x1lhrck· ...Jy. ha..e I forrrmo'" who .h..nnell of .ommunicalion IUperlOr in
Is likrl\' '0 Hek OUI the 'ORllihulion of quali'y '0 Iho.e of Ihe Imaller ,roup.
eICh jury membe,. In .no,h.. Iludy by C...mrl... hum..n 1\'1..lion. problems .,e

,he 'O""lk", •...kl c/ juries.
Mallon'. hi.... on .ornmuni'.lion in

,he leJr,1 pr...", IU.... up Olher l\'HXrch
rrR..r.JinR .i~ venul 12.J'C'non juries in
cl..il ",i1.. AI!If...JinexeC('i one fl"'n.J no
".II"Ie..ny li~ificanl .Iiff_ro favarinR
lhe rlainliff whenju'iroof Ii. and 12WCl\'

camra'e.J; crimin..1liliplion veNklS allll
do nul .Iiffrr helwren lia an.! 12·J'C'rIon
juries Ki..en Ihe lime Cite mllerial •
• lrhilUllh 12·mrrnbrr juri.. are tnoft' con
lil,m' in l\'achinR the ..me .Jrc:ilion on
,he .._ ..... lhan .orr mU:'ir1e II.-penon
jurirolli..m lhe illenllcal inf..nnalic...

The Ame,ican Bar ........elxll''''·. Sec.
'N1I\ .i LiliJlll'N1I\ IU",,":'II AM rff.... 'n
1t'II1ll\' .i..il jury Iiu' I" 12. !'C'"".lIinJ: 10
,i 12 "' ,rnJr, I ..rr.lie•• Serli..n (''hair
Mich.llil/llr uff","" lbe IIIU..nalr In In
AU~UII 1990 I,atemen,. "Ir 1I1.""non
jury! enhaneesdjcc:hanr:es "rruh· In ..in
Inlt ,he .lelihe,..li... pIS>e__ .11 wanl
and .Iiminl",", !he.Ii'P""","ionaae rffccr
.c/ haviftR ...n1l\lC Of .henan, juror."

The !keli..n of 'Ii", .nd Inlurance
I'nrr:.ke (TIl'S) .1... IU"",,"I the ABA
move 10 ,..,ore the 12-rmon jury.Their
reaM",inll ..ems from I l\'Vicw .... a nrs
rrJ'l" whichwnclu.Jcd !hatI smaller jUll'
"rr.Juces matl",.lIy !he accomnnlalion .i
mlnori', ..inro, and ill venlicll .1\' l"s

(C~_,...,40j

Prrparr xlmplt' or ~omplt'x wit/x I"
ml"ultX wilhAllom'YS'CompfIIt'rN,,
work xojr_rt. Thl' xltJlI'·xpt'~I/i~

prot:fG1llS lUkmulllpll'-ehoiC't tJndJlII·
1"-lhr-b1atlA: qutxllollJl.lht" CYHflPD'I'
lallom/"_I''''S whkh CtJtl bt I'dil
H wilh your IBM-eompallbll' _n/
plOC'tul"g6Oft-rr. U,~rfriendly. lID

_tlds ID lI'tJm.

• Onnti", aftd CU'R"ille~

_"at """"'........• CRllIiI ."l".walclIcy IN'"

"",.....-.,......-et
"Livirt will"""*- • rllllily 111'''. • E.ucvI_ clI«k1i...
•~.. atllllntY • 1weI _ .•CI_ iftIcrv;"" ......-.i...'no_......,•...,_atl5__ir"'_..,AC'N.io<ludI;~:_V_T__.e-..c_' r......_c ;OITlc1t s.... t.r..llilIfr>;Ntt
a..-.tLloollnl _ C_' ...,_otT I __~ .......
......w 9Mr II ' •.,~_....

JURY ANALYSIS ------------------
IC_I.-Itr-,..'; Jjj

Ilk '" PlUJI ,.......m; I>r aJJillll jllM nne
",..re ••mftJen,e, .he J'C'''''''' fell more
oreUR' in h..lJinc .lIIllI:"inoc !heInRumee
••• I..,!l't majllnay. A jury.. II. wi.h ......
hi,IJo"" i. I"'lf'lll'Iiunally .he ..me •••
jury", 12 wnh ,wu hi,U...,.. hu, while
•he rr......'"it_ .1\' ,hr .._ ••he innu.
mee o( .hr maj&.. iay .i • 1i.·J'C'....n Jury
....rr ill minnri.y il much I:fr.lIlrr. ,,"uN.
in~ '" Aleh·. work••han lhal •••he 12.
mrmhe, jury o..er ill minori.y of 'woo
Zriltl·.....liJlla .onfirm ,hil c:onc:luli..n.
He rrJ'lwttJ 11"'1 .n 290 1I.·rr....n crimi·
....1 llial.. jur'" hunR ..nly 2.4 rrrcrnl ..
lhe 'ime. whems. in • lar~ nalinnwille
"''''I'le. IZ'rm<'" junrohunlt5pm:rnr c/ .
lhe ,ime. Whether or "'" hUlll: juriro are
.Iroirahle or un.Jroirahle drrrn.Jo rnlirrly
m the rrnrrc'i..e at ,he I""1kipanra. hul,
in .ny calt. min",ilY "rinlon hol.l.",,,
It('le..," ..n lIIf'OC,.i",mmunlty ""Inion
,hal IhouI.J he rrflrc,e.J in !he jury'• .Jrc:1.......
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..lu'l ha\'r t\ ,.ra,••t{ ra('C"lC'lICr in
aJmln"'IlI/"~. """""....". '" matIaj,.".".1 ....,1< anJ a 'a.' JrR,rr Salary:
S+4.lo4t\.$~i,(ls"• .k('C'r.J'RII ..n "I'C""
.-ncr. :;., .....11 ......1IIt &. oalaty hI....".
'" R. "I"",· Ha.·k.... Ckrk. U.s. ['lu,.
""" C.",". r.o. 1\.. Z~", ""'_ille.
'TN lio,\\l. El.'lE. .

SAVE 3O'llt. 6o'll. 11ft LAW
BOOKS

C.II N""._' L.w 'k'..uter. A_iea·.
-, .... h.ok .k-.Iet. HUl." in..m"......
Eacrllrnl "ualil", V.IU' ..,i,(ac,i..n
a"...lutrl,· _nloN. AI.... c:all A"",,·
a', -I law h•• okalet.tom " .. wanl.......11 "." l/ftl'lC'f'Jnl h.... Wr'I,.,.,.
.hr ah'rr.nll. I.'lrJr,.1I ,."." Iih,ary
wl"1IIll (""" .... lllOO) 279·77'19.

BOOKS BOUGHT" SOU)
Thr La..I EachaftJ,"" LtJ. !lui..anJ
wll...II " Ia.. h ••1 - Sta'r ..nJ
FNn.>1 - N..'iI.nwiJr. "'.....11 ,.";,,
1..11' h .............. 1ll.X'...2Z-66lItI. M...
.r,c..,J. Vila " Amr'ic:an ear,r..
ecCq"fN.

uses FOR SALE
UnilrJ S.a'N eiJr Srrvlcr. "ro''''
Ja'r. rllhloahN loy Thr La",,"'1 e ..
n,...rali\'lr /'u"'i.'"nr c.""f'lIftY. _ ...
M,M>rr'.... Law ••(IC.... 0.,..... 'TN.
TrkrhollW (6IS) 77~·27Z2.

BOOKS FOR SALE
ALR 4,h. U!C', AMJUIl 2d,AMJUR
rnn(•• Fac:.. I.. anJ.ld. u.s. Sur. e.
Rrr""" CCH AUIl'mnhilr. Nr,li•.
llrllCr. and Fllr andc....... II,. c.......
s.-....,t: Emrlo'l_·A,r Pucllminao
'iI"'. M....lCal. Malrrac:hcr. AnIJrnry·'
Trllllo.ok I.M....IC,..... To", llo.......
l'o"ial s.-c:urilV. Ch,lJ eu.r"J,..viNla•
,..... V.I....' ..,;I),.. 'i..... ioWl I. Marilal
r'''rrll'·. anJ Srra,alinn A"n'
mm,-/An'r.Nurtlal e ....'_I.. Call '
61~oH/I(>. lI7/1.

•
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Thr i"", ,"'" ~ ZC\·~ .u Jo"' ,
CAL""" ,hr /lon ••·R'!:h" C<tII· "'h •.." ......
"'••• ,hr 10'1/..1....~.-..W1 ., ,h•• Lotr Ja,....ro-t- tt' II. ':'II\',naan&: "M..lu\' ...." .............
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I

Jury Study
Revised

A l"'Ound-breaIdng Btudy com-
~ eilht- and 12-member juri..

been reYiHd, and an implied
eritic:ismof attomeys hIUI been con-
siderably toned down.

Reeearchen for the National
Center for State Courts had found a
pater than ezpected number of
~es in several municipal courts in

Angeles County with no blacktrol'll. (See "Small..Jury Study,"
arch ABA JolU7llll, page 24.) The

dieparity between statistical predic.
tion and courtroomrealitwaa wone
for the amaller juries,ading the
reeearchen to condude laat year
that "the exerci.ae of peremptory
challenges or challenges for cause,
for whatever reaaon, inl;T'l!aaed the
number ofjuriea without blacka."

When the atudy wu delivered
to the Judicial Counc:il ofCallfornia
in November, the eounc:il delDAllded
clarificatioD.l. In the reviaed report,
the blame uerlbed to attomeya'
chall~shIUI vaniahed. . .

)be primary explanation of
minority representation on the ju-
ries wu the jury aize and, not
aurpriaiDgly, the 'number or blacka
.n th:.r.:ela from which the juriea
were eeted. Peremptory challenges,
challenges for cause and l1eueeS
from the panel were not ltatistically
related to the representation of
blacke. ••. I>iaeri.minatory _ of
peremptorychallenges wu not NeD
in theae municipal court civU jury
aeIeetione."

-Don J. ~Mdicti4
I

~
.\
'1

.j
I

i•,
•I
:

,
1
.;

---_...iiiiiiilliiiiiiii _



~--------........---------,.- News
.------------::-..............-----------

7

Fewer jurors mean less minority representation, report says

Small-Jury Study

,
•
,

'.

.,

have produced more juries with mi·
norlty members. .

FInlay, a municipal court judge
In San Diego County, also wondered
whether cutting peremptorles from
six to four would have allowed jury
selection In small·jury cases to move
faster.

The study found that eight-juror
trials lasted on average 0.6 hours less
than 12·juror trials. But the fmdlng
Is complicated by the fact that Ilti·.
gants In 33 cases slated by random
assignment for eight-person juries
demanded 12jurors Instead.

This slgnitlcant number of "cpt
out" cases was "a maJor complication
for the study In that 'opting out' may
foU the purposes of random assign.
ment," the re~~ states,

In fact, those 33 cases appeared
to be wealt, overinflated suits. Only
25 percent ended In plaintiff ver
dlcts, compared to 59 percent for the
elght·juror cases and 55 percent tor
the cases assigned 12 jurors. And
those cases spent noticeably more
time on jury selection.

Discounting the "opt-out" cases,
the study found no differences be
tween the number of verdicts for the
plaintiff overall. Both sets of verdicts
also matched trialjudges' predictions
equally weU,

But the 12·member juries
awarded wInnlng plaintiffs signUi·
cantly less money on average: $3,881,
compared to $7,645 from eight-per
son juries and $8,500 from the eight·
person and opt-out juries combined.
Civil cases In Calltornla municipal
courts are limited to S25,()()(},

-Dtm J. DeBenediJ::tis

Percent ofJuries Without Minorities
IlOIMgolos.~e:-..J .

WITHOUT HISPANICS
.-PERSON JUlY "-PERSONJURY

•. • JUltORS • IffUSlO 12~
." ASoSIGNfD .' I-l'USON 1oI:'f. ''';.. ASSIONW

20% .23... · .... .:. ;:"':'.)0'If0 ..\.~'.
.~l'Ifo . 'If"'. ::.... " .' ;1...... '.:',;'

WITHOUT av.c;lCS .."...•":. . C" -e-

bpectood.. .. ~..... ..• 1..... :,:~::-~:,~/:.3'Ifo· ...
Actual" ... ~." .... ". 20".. ~~;.i·' .:: ". ~. -, : -,.:.....,;;. ,~
Total No..- .. 35 ".~,:::"'::. .l :«. 27 ;_".,.~~.~~.~ :.': : ~
eo.- r::: >-" ~:: -: ....;:. ~~;~~:[ :.. .;:.~.: ," .':-; •.....~r...~:~:~.:f.....Y.'.;;- '. .: .;,._ ... ":.'.: " ..... .'...:.-_...;,~ ..

commonly, civil or misdemeanor
cases. The American Bar Association
"Standards Relating to Juror Useand
Management" recommend 12 jurors
for serious crimes and at least six In
most misdemeanor and civil cases.

The study may doom hopes for
legislation to reduce jury size In Cal·
ifornla courts, according to some Ju
dicial Council members. If the
findings about minority jurors are
true, "that probably Id1ls the ex
perimeht and should," sa!d council
member Peter HInton, a Bay Area
plaintiffs' lawyer.

Instead of immediatelY forward
Ing the report to the legislature, the
council agreed to seelt clarifications
of pordcns of the study. It will prob
ably act on the re~~ at Its meeting
Ia~ this month.

~1I'fW\ta-
Susan FInlay, who chairs the

councU's Municipal Courts and Jus
tlceCommittee, sa!d that one topic
needing clarification was the effect of
peremptory challenges. Attorneys
participating In the experiment were
allowed to reject six jurors without
cause Whether they were picldng an
eight· or a 12·member jury. FInlay
said she could not tell from the na
tional center's report whether reduc
ing the number of peremptory
challenges along with jury size would

Cutting juries from 12 members
to eight should cut the time and
money courts spend on trials, right?

Not quite, says an unreleased I'll
~~ona~ww~~tw~yeu
experiment In Los Angeles. Smaller
juries on average save courts only 36
minutes and $87 per small civil trial,
the study found. The cost savings for
courts, parties, jurors and jurors' em
ployers combined is less than $2,000.

What actually gets cut is the
number of juries that Include minor·
ities. And the likely explanation Is at·
tomeys' peremptory challenges.

The experiment, the first to
compare traditiona!jurles dlrectIy to
smaller ones, randomly assigned
either eight· or 12'member juries to
civil cases In four large municipal
court districts In Los Angeles County.

The study found, for example,
that 31 percent of the eight·person
Juries In Los Angeles Municipal Court
had no Hispanics, and ro percent had
no blacks. The study had used sam
pllng theory to predict that when the
juries were smaller, the number eon
taInIng minorities would drop. But
the problem proved worse than the
statistics foresaw. (See chart.)

The authors of the study-Jan·
IceT. and G. Thomas Munsterman of
the National Center for State Courts'
office In Arlington, VL, with Uruver
sity of Minnesota Law Professor Ste
ven D. Penrod as a consultant
stressed they could not say for sure
that lawyers were ''u.!in& their per
emptory challenges and challenges
for cause In a discriminatory way."

But they added that "It would be
naive to assume that parties would
use their peremptory challenges 'to
yield a demographically balanced
jury:'

The National Center for State
Courts conducted the experiment un
der a contract from the Judicial
Council or CalIfornia, the governing
body of the CalIfornia court system,
which acted In tum on an order from
the steu!! legislature.

Celifomia is one of 23 states that
require 12jurors for all types of jury
trials. The other states and the fed·
eral COtll1a allow fewer jurors In, II\OlIt
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