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Consideration of Six-person Juries

Dear Mr. Merrill:

This letter and enclosed articles are submitted in
opposition to a reduction of jury size from 12 to 6. The Council
wisely prevailed on the legislative judiciary committees to refer
the matter to the Council for more study and appropriate action.
The Oregon Association of Defense Counsel (OADC) opposed the
proposed cost-saving measure before the judiciary committees
because of the absence of a showing of effective cost savings and
the absence of information of the potential effect on the
judicial system.

Research now suggests that bigger is better and smaller
saves little time or money. In June, 199¢, the National Center
for State Courts, released the results of their two-year study of
civil trials in Los Angeles for the Judicial Council of
California. The study revealed ne significant savings of either
time or money with the reduced eight-person juries. Furthermore,
the study confirmed what numerous studies have confirmed -- that
asmall jury panels reduce minorities' participation; they are leass
representative of the communities from which they are drawn.

The sanctity of 12 as the magic number for a Jjury has
been the subject of a number of U.S. Supreme Court cases,
particularly six cases decided in the '70s which dealt with the
constitutionality of jury decisions reached by juries with fewer
than 12 members. In the first of these cases, Williams v,
Florida, (1970), the court cited six studies as evidence that
there is no discernible difference between the process used and
the results reached by the two differed-sized juries.
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However, when social scientists reviewed those six
studies, they found them flawed, unverifiable, based on
eyewitness opinions by individuals who were not trained
observers, and generally unscientific and unreliable. The
critics of the U.S. Supreme Court's decisions in these cases
state that "the court's use of empirical evidence is uniformly
dreadful." They go on to advance the proposition that there is a
considerable body of social science which makes a case for the
superiority of l2-member juries over six.

In her 1991 article on the subject, written for the

Tennessee Bar Journal, Dr. Lucy Keele, a Ph.D. from the
University of Oregon and now on the faculty of the California
State University, says that the real issue in evaluating the = -
relative merits of various sized juries is how well each reflects
the varying values of the qiven community and how well each jury
completes its task, which is to carefully evaluate the case
before it and come to the best possible decisions. When you
analyze the criteria for measuring a jury's effectiveness ==
demographic representation, the deliberation process, group
dynamics on conformity, individual participation in the process,
and quality =-- studies recommend 12 over 6. She points out that
both the Litigation Section and the Torts and Insurance Practice
(TIPS) Section of the ABA have adopted platforms in favor of
retaining and restoring 1l2-person juries based on the findings of
these studies.

These reports put in question whether the objective of
cost savings can be achieved, and suggest that the quality of our
system will suffer by reducing juries to six.

Ver

Ronald E. Bailey

REB/jlc

Enclosures: -
+27 Tennessee Bar Journal, Keele, Lucy M.” (Jan~Feb 1991)
*ABA Articles Summarizing Los Angeles County Study

cc: Henry Kantor (w/0 enc.)
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An Analysis of Six vs.
12- Person Juries

By Lucy M. Keele, Ph.D. K

The litany of court woes -

Is long and well-known:
congestion, case backlog,
administrative costs,

State and federal courts

are desperate to find
ways to ensure justice
while moving cases along
in a more timely fashion.

n

ut madern jury system is a
direct desgendent of the
Eaglish jury system which hid
its hegrinnings in the 11th cen-
tury. In its infancy, the jury was ath wit-
ness and trier of fact, and the imponance
of » case was revealed by the site of the
jury w= sericusnese of the crime as well as
number of witnesses determined the jury's
size which could he as large as 48 people.
By the 14th century, jury sizc was stan-
dardized into & 12-member hady of men
whose sole duty was to make a decision of
guilt of innocence hased on fact.
in the American colonies, the 12-per.
son jury was established in 1607 by the
Charter of Jamestown. From this hegine
ning, it was (ully incorporated into the
American legal system of the youny

nation via Anicle 111, Section 2 of the

Constitution, which secured the right 1 a
jury srial in all common law actions in the
federal courts where the matter in contne
versy exceeds the sum of $20. This right

‘was extended to state criminal prisecu-

tions by the J4th Amendment. State con-
stitutivons gencrally extend express guar.
antics of the right w 8 jury rrial in civil
and criminal matren. In hoth the civil and
criminal arcnas, the option 1 have factual
contnwenics adjadicated] by a jury of one's
peens remains a fundamental right.

The sancrity of 12 as the magic number

ko & jury wans fiest questioned in Thompun

vs, Usah (1B9R), when the Supreme Count
held lhat the Constitution rmumal all.

CE T - -

member jury in federal criminal cases; this
opinivn was later upheld in Copital Trac-
gom vs. Hop (1899) when the Court held
that federal civil trials also required 12.
member juries. As early as 1900, however,
the 12-perwmn jury at the state level was
undermined when the court uphelil the
constitutionality of an eight-member jury
in a state civil case (Maxwell vs. Dow).
Seventy yeans later, a Florida stature was
upheld in Williams vs. Florids (1970),
when the cowrt held that a six-person jury
was sufficient 1o try any non<capital crimi-
nal case. Three years later, the Court held
in Colgrine vs. Bantm (1973) that in civil
trials there is not meawrable difference in
the quality of decisions made by six or 12.
member junies, Sixepersn juries are the
rule in federal civil cases, while criminal
rrials in federal conrt require 12 perorns as
triers of fact, Forty states allow for juries
ranging in size from six 1o 10 for civil mi.
als; only 10 states continue to reguire 12.

Unanimous venus non-unanimeous vet-
dicts have alw been the subject of recent
court Jecisions: in Johnson v, Lowisiana
(1972) and Apodaca vs. Oregon (1972),
the court held that mon-unanimous ver-
dicrs of nine out of 10 and 10 out of 12
were sufficiens fiw determining the guilt or
innacence of an accused. In 1979, the
Supreme Court ruled that unanimous ver-
dicts in eriminal trials were required if the
jury numbered unlr six {Burch vs,
Louisiana).

The ol ﬁm nccmtv is the muther

—- s awm W s - ——

Dt Lucy Keele, eummumc.atm tpoculnst. works with withessas and afiomeys 10

. amprove their gbility 10 communicate sttoctively to jurors. Dr. Keele has a Ph.D. in

mochmmmmtms!rmﬂnﬁmnrwﬁ&m“smmwdm

California Siate University,
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of invention™ comes to mind when con-
sudering the impetus v juries numbering
fewer than 12 and A nesveunanimeos ver-
dicts as a basis for Jecisin-making. The
litany of court woes is long and well.
known: congestion, case backkowyg, sdminis-
trative comts. Stare and federal courts sre
desperate o find ways to ensure justice
while suwing cases along in a mawe timely
fashion. The primary reasons most fre-
quently offered fiwr reducing jury size are:
1) reduction in jury size will cormespond 1w
Jess cont 1o maintain the system; 1) the

" vime spent by judies, lawyens, clerks and

jurors is hetrer spent if the jury size is
reduced; 3) judpes’ expertise and experi-
ence can cffectively take the place of a
jury; andd 4) the difference berween 12 and
six is insignificant as set forth in both
Wailliams and Colgrove.

For the past 20 years, social scientists,
court administratons and legal scholan
have debatad the merins of juries number.
ing fewer than 12. The raricnale fur jury
size reduction has been the subject of
sharp critimjue, and the hases on which the
Court inade it Jecinions are generally
debunked as nonescientific research, wars
ranting a critical review of the apuments
in favor of six-pepon jurices.

Cost and Time
Chief Justice Bumger estimated in 197}
that reducing the size of federal civil juries

o six would result in an annual savings of

$4 eillion. This ligure represents s maodest
2.4 percent of the total federnl judicial
hadper for thae year and & little more than
one thousandith of one percent of the fed-
eral hudger of that same year, The empiris
cal Jata referenced in the Court’s response
t the cconomic advantage were in pant
taken from evidence offered hy Judpe
Ll L. Wichl in 1968. He sated that in
a Massachuserts District Court experi-
ment, sixemember juries resulted in
peomp trials and ower costs, He conclud-
ol that there would be at least & unesthind
wavayss in public funds if the size of juries
were reduced.

o substantiate their claim that the six.
member juty is more efficient, hence save
ing time and money, the Supreme Coun
cited a study conducred by W, Pabut in
which he reviewed the District of
Columhia LS, District Consrt as it was
undenging & transitin from 12 to six-per-

e @ YR GER T AR L

wn juties. lhrmn the first hall of 1971, 69
civil caves were ] by 12-peren juries;
dureny the second half, T8 coves weve sl
by six-peram juries. From the data eollecte
o, the court announced a savings of 419
percent in Jdirect persan-hours per trial
Jue 10 reduced jury size, In 1972, hawrever,
Pabwt undermined the court’s conclhmions
drawn frim his stdy when he wane thae
ewerall savings may be related muwe direct-
ly tor the size of the panels that the juries
are seleceed from than 10 the reductaon in
direet juror hours. Pabst’s caleuiarions
were hased on four factons: averae time of
way dive, uvernge trial time, averye nume
ber of people on jury pancls and the size of
the jury (six versus 12). His daca revealed
that the averape time for vr dive (52 muin-
utes foe six-person juries ve. 52.1 minures
for 1 2-perwn jurics) in six and | 2-member
juries was virtually identical, These twa
factors are the only ones that directly
relate to actual time used in court; the
data reveal no actual court time s.wcd hy
reducing the jury sise.

The size of the jury panel is directly
refated 10 the administrative capacity of
the court to manage juror usage. The
reduction from 27.54 people used to
impancl & 12-persin jury compares to
21.67 peuple nevded 1o select & sin-peren
jury: this represents a reduction in penon-
hours of 21 percent instead of the 4.9
percent overall reduction cited by the
Court. The uther 20.9 percent of saved
peron-hours is netributed to the difference
fiund when multiplying the number of
jurore by the number of persons in the
panel from which the jury is chemen; this
numbcr s significant because it reveals
that in a jury of 12, six meore people are
spending persanchours in jury duty,
Acconding 1o Pabwe’s data, the court is new
affected by the extra penon-houn cited,
The only ones affecied are the six jurors
wha spenad their time incort,

A Federal Judicial Center Study (1971)
buttressed Pabat's conclusions. Their diea
show that Federal Districs Court judies
spensd B percent of their total working
time trying civil jury cases. Estimating thar
impaneling the jurons takes ahout 10 per-
cent of the trial time, then only 10 per-
cent of vight percent (o just under one
percent) of the judpe’s ttul wawking time
is cwaumed impancling juries. Intuitively,
I* may seem that » reduction In jury size
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wenk) ta&e less ;udschl time, hut hecaue
i mant federul courts the Junom are exam-

ined by the julge whoe usezlly directs
histher questions 1o all jurors at once,
there ate no savings. Even if impaineling
time were cut in half, the smount of time
saved is only furtenths of one percent of
the judge’s uwal working time, Siudies
amchale that it takes one snd one-hall
minutes lunger 1o impanel & jury of §2
than & jury of six.

Anather aspect of the time mtionale
for a six-penon jury is that attmey time
amd jury's decision-making time can he
shewtened. Citing & New Jemsey stuly, the
Supreme Court reported in the Williams
decision that the hour savings was frm |
houts 10 5.6 houn. Hans Zeisel observed,
however, that this study was conducted in
& jurisdiction in which the litigants had »

. choice of juty size; the larger juries tried

the more complicated cases, necossitating
bnger dehberation time,

‘Fimally, deliberation time is & factor
influencing decisions about jury size.
Although generally unsupported by seatise
tical eviderce, sdvixcates of the six-peron
jury elaim thar the deliberation rime will
be reduced in relation to the reduced jury
size = fewer jurars, less time 10 reach a
decision, An alternative explanartion,
even il this equation hokls, would he that
“majurity peruision” is muore effective in s
smaller group, Smaller juries may be faser,
but this dues not necessarily mean they
are muwe efiective than, or even as eﬁ'«:-
tive as lanper juries.

s'onctional Considerstions '
The functional Jifferences hrnwem six

- and 12-perwm juries were explored in the

Williams decisvion. The Court cited six
studies as evidence that there is “no dis-
cernahle difference between the resuht
reached by the two different sised junies.”
Unformumately, the Court may have over.
stated the case of funcrional equivalence
hetween juries of six and 12, To qualify
the “sMinlies” as verifiable is questionable
when the six stadies are reviewad: 1) Judpe
Wiehl cited Charles Joiner when Joiner
avenied it could eaily be argued thar 2
sixeman jury would deliberate equally as
well us ame of 12, However, Joiner offered
no suppuorting evidence, 0 Wich!s con-
clusivm is flawed; 1) five-peron jurics wal

(Continued on page 34)
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JURY ANALYSIS

(Comtinued froms page J3)

n the District of Columbia were presided
over, in part, by Juge Tamm, who said
they were "satisfactory” «= hardly solid
wvidence: 3) Cronin based his conclusions
reganding the success of the Woechester,
Mass., expariment on interviews with the
court clerk nnd three attomeys involved.

in cases, pone of which resulied in . vers

dJict of more than $2,500. The court clerk
said “sixernember jury verdicts are about
the same as thone retumed by [ 2omember
juries.” The three lawyers said they could
ot Jetecr any differences in venlices rene

dered by juries of different sites. These |

data are handly substantive; 4) the Counts
" fourth cited authority consisted of & sum.
mary of Cronin's study and the Mas-
sachusetts experiment, Again, lawyen and
¢lerks are quoted as saying there are no
differences. This does mx constitute evi-

dence; 5) an article from the ABA Bullern -

noted that the Monmouth, N.J., County
Court had experimented with a six-penon

ury in & civil neglipence case. Simple
cepunting is hor evidence; 6) a summary of
he ecomomic advantapes fiurwd by a Con.
necticut law which allowed litigant ro
cherme 2 six-member jury was offered. No
mention was incladed of the quality of the
jury's decision,

Nearly all of the evidence used to sup-
port the Williams decision relies solely on
eyewitness opinion by individuals wha are
not trained observens and who are not
necessarily proceeding from any recog.
nued and comistent Rssumptions regand.
ing the goals of jury decision-making.

Similarly, the 1973 Culprose w1, Batin
decision finding my Jifference in quality
herween six and L1-person juries was

" based on flawed research. in support of
their decision, the jusrices cited four
recent studies providing "convincing
empirical evidence of the crectness of
the Williams conclusion that there is no
ducemible difference hetween the results
reached by the two- different sised juries.”
The fint stuldy wus based on 128 workman
compensation trials in which six jurors
were used unless the litigating parties
requestend §2, The fact that a [2-memher
jury coats twice as much to the litigany
ayyrests that the choice was ruw made fan-
domly, The second study svas the New Jer-
sey study comparing six and 12-person

M

jurbes in simple and comples livigation
(drawhacks of this study were rused easlie
er). The third sty cited was conducted
by the Univeniry of Michigan, utiliting &
Jatueatory setting in which difderent sized

jurics were shown a videuiaped trial, after’
" which they deliberated. The researchens

concluded thar after hearing the same 1es-
* timony end piven ample deliheration time,
six snd 12-person juries reached similar
Jdecisions. The major problem with this
research, however, is that the caswe was
heavily weighted in favar of the defense;
in the pre-deliberation vote, 10 of the
juries already had the necessary 1000 12 or
five o six to render a vendict. The final
study cited in Colgrove vs. Baton reviewed
the Michigan court hefore anl after six-
member juries were instituted, The
suthors conclude no discernahle differ-
ence. Their conclusions would be stronper
had other court changes not been institut.
ed simultaneously, such as the formation
of a mediation board and maodification of
procedural rules. This fast study is no
negated, but it is not strong enough to
m:chde that six and | 2-person juries are
alike.

In June 1990, The National Center fue
State Courts refensed the results of their
twueyear study of 133 civil trials in munic-
ipal court in Las Angeles for the Judicial
Council of Califurnia. State law in Cali-
fomia currently allows six-peron juries in
civil erials when hoth lawyers agree, The
Los Angeles stwly revealed no significant
savings of cither time or money with the
reduced jury size,

The Wiliams decision Jid, hawever, set
up criteria by which the effectiveness of 8
jury could be judged. The Court deter.
mined that a reduction in size would
sdversely affect the quality of # jury's Jeci-
sion if the following were 1o remain intacr:
1) the assurance of a fair possibility of
obtaining s representative crosescction of
the communiry; and 2) the requirement
that graup deliberation take place.
Research that relates jury size to theve twe
geoals is imperative,

Demographic Representation

The real isue in eviluaring the relative
metite of varivus sized juries is how well
ench jury reficces the varying values of

people-in a given cammmunity. Since there
are few verifiahle dats to conchule that six
is preferable 1o 12 in dimensiowns of cmt,
efficiency, and time savings, the yuestion
b interested parties is how well each jury
compleres its task, which is to carefully
evaluate the case before it and come 10
the hest pomsible decision.

Nancy McDermid, Ph.D. and LL.D.,
sharply criticized the notion that research
o six versus [2-person juries was reveals
ing. She arpued vigoresly thar & serious
Limitation of most of the studies is that
there is very listle recognition of the
undetlying premise of srial by jury, which

“is not that the jury should make & quick

decision or come to agreement on some
kind of "right answer,” but rather, that the

jury should consider all the evldcnce

hefore reaching a decision.

Dr. McDermid posits that mos
research dJoes nuoxt take into account the
ahsolute need of the jury to reflect com-
munity values. Hans Zeisel suppores this
eoncern when he reasons thar although
no individual 12-member jury can be
expected 1o he fully representative of all
competing community values, & sixemem-
her jury is even les likely 10 be s Zeisel
demonstrates statistically that & six-peron
jury is much lers likely ro match commu-
nity norms than a 12-person jury. |

The most serivus indictment of the
salier jury is the decreased likelihood of
minority representation. Numerous studics
have confirmed that small jury panels
reduce minorities’ participation. Zeise!
sugrests that on muore than one occasion

when the jury is reduced from 12 1o six |

persons, it is less representative of the
community from which it is drawn. He
calculated that a 12-person jury is one and
swwe-half times as likely as » six-person jury
to have at luast one minority member.
Zeisel articulates the impact of the less
representative character of the uix-penon
jury when he nores that such ¢ jury & mx
a true reflection of community attitudes
and experiences. Women, furthermore,
constitute 30 percent of all six-pesson
juries, hut 57 percent of all | 7-member
juries. Greater ape and occupation diversi-
ty are foursd on §2-penson juries.

The 1990 National Center for State
Courts rescarch is specific in condemning

TENNESSEE BAR JOURNAL, JANUARY/FEBRUARY 1991
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person municipal juries snadied. The  only be accomplished by the deliheration
found it twice »s likely that st least  process. .

one black penon will serve on 8 [2-peren
Jury & on an cight-penon jury, About 20
percent of the 133 civil wials reviewed
inchaded no blacks, srud 31 percent inchad-
o no Hispanics. The people who cone
Jucred the sualy concluded thar s reduc,
ton in the number of juturs per jury less-

ened the mathematical likelihood of hav.

ing at lead one minoeity junw in a given
case. It follows that six-pemon juties will
have even less chance of including »
minoity, even il the community being
repwesented i composed of many minodi-
nes.

The Deliherstion Process

The second requirement i an. eflec-
tive jury set out in the Williams Jecision is
thar the jury must promote deliberation,
The jury system is predicated on the
neion that people sce and evaluate things
differently; it is one function of the jury 0
bring these diverpent artitudes together
into a single unified decision, This can

Basic statistics remind us that more
viewpuints are avsilable in 2 lamger gnup.
Again, no one is arguing that 12 is perfect;
12 is, however, 100 percent more than six.
Now does anyonie arpue that differing view-
points ensure deliberation, but there are
advantages from the greater number.

Minority representation may inhibit overt’

peejudice in the debiberation process that
may unfaisly influence others. Related o
this advantape is the addiional effect that
with more Jiffering viewpoints there i
greater opportunity fiw needed expertise
among the jurors. One researcher relaced
how one Mack juror was able to explain to
fellow jurors why a hlack youth might flee
from the police even if he were innucent.
The potential that su-calied “expertise”

may be misleading is offset by the greater .

likelihood in & greater number to have
counserinput if-the explination offered is
meritless. There is aba the potential that
in a larger jury there will be # preater
chance for the une extreme viewpoint,

wich as the individual who helicved that .

Gud had ordained 3 conviction of the
*Harrishurg 7. Such extreme views, how-

ever, are fare; even  present, the poiens |

tial fur offsetting is grenter smong 12 than
I B, C

Conformlity

Comideration of the jury deliberation
pricess reguires 8 review of jury site snid
sccompanying group dynemics. The fim
dynamic to explore is conformity.
Rescarch is replete with examples demon-
strating that an individual holding a
minewrity opinion is unlikely to resist group
pressuires 10 confuemn unless hefshe is sware
that at least one other memher shares the
pesition. Conliwmity 1o the group is not &
rare aecurrence. Rita Simon found that 10

percent of her jury subjects were willing 10

udmit that they voted against their proe

feered positions, Conclusive research on’
small group conformity was conducted by
Asch. From his many experiments, it is

clear that a person alone is very vulnera-
" (Continged om page 36)
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JURY ANALYSIS
tContinwed from page I3}

ble 1o group presures; by shling just one
mare conf{ederate, the perion felr more
secure in halding out sgainst the influence
of & large majonity. A jury of six with one
huldout is proportionally the same ss &
jury of 12 with two holdouts, but while
the proportions are the same, the influ-
ence of the majusity of & six-person Jury
owver its minwity is much greater, acconl.
ing to Asch's work, than that of the 12.
member jury over its minority of two,
Zeisel's statistics confimm this conclusion.
He repoatad that in 290 six-person crimi-
nal trials, juries hung only 2.4 percent of
the rime, whereas, in a larper nationwide

sample, §2-person juries hung 5 percent of -

the time. Whether or uxt hung juries are
desirable o undesirable depends entirely
o the penspective of the participants, but,
in any case, minority opinion holdouts
represent an aspect of community opinjon
that should be reflected in the jury's deci-

S

Panicipation

Propanents of the sixperson jury poing
10 rescarch in small group dynamics which
supgests that larger groups are less Hkely
than smaller groum o foster individual
participation. Bales and Strodibeck, for
exainple, showed that as groups increase
in size, there is feus time available fir each
membher to participate, and those wha Jdo
contribute are likely 10 talk more 2nd he
more visible and influential. The differ-
ences in the frequency of participation are
intensified and polarized, and subgroups
are more likely to develop. Obviously,
minority opinions won't be heand if: there
is less oppoetunity foe minorities to panici-
pete, This concern is not as relevant to
jury deliberation, however, because there
is no fixed time limit un jury discussions,

Albso, juries, unlike the groups in Bales and *

Seradtheck's study, have » foreperon who
Is likely 1o seek out the contribution of
each jury member, In another study by

tion Agrerments;
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Prepare simple or complex wills in
minuies with Attorneys’ Compuier Net-
work sofiware. The state-specific
programs ask multiple<choice and fill-
in~the-blank questions, then compose
sailored documents which can be edir-
ed with your |BM-compaitible word

62 Whine 58., New York, NY 043
19003 22)-2972 FAX (2621 4258111

Seradiheck, for instance, it was found thet

Jury forepensons, traditionally thought to
be the most verbally sctive memben, were
involved In anly ahout 25 percent of the
interacrion in 12-member juries and tend-
ed 1o take neutra] positions.

Quality

Finally, numerous studies concerning
the impact of 8 reduction In jury sizse have
shown that the quality of the group's dis-
cussion is higher in larger groups. One
study in particular concluded that the
dynamics of jury decision-making are
alversely affected by a reduction in jury
size. In experiments involving different
sized groups wewking on complex human
relations problems, it was revealed that
the larger group was able in the same
length of time 10 organize and esrablish
channels of communication supetior in
quality to thuse of the smaller group.
Complex human relations problems are
the common tasks of juries. :

Matlon's ook on communication in
the legal process sums up other research
reganding six versus 12-person juries in
civil suits. Al! stucdies except one found no
statisticaltly simnificant differences favoring
the plaintifl when juries of six and 12 were
compared; criminal litigation vendices also
do not differ between six and 12-person
juries given the same case marerial,
although 12-member juries are more con-
sistent in reaching the same decision on
the same case than are muitipie six-penon
juries given the identical informarion.

The American Bar Association’s Sece
thon of Litigation suppomts ABA efforts 10
restore civil jury size 10 12, permitting 10
of 12 w render a verdict. Section Char
Michae! Tume offered the rationale in an
August 1990 statement, *l¢ [12-person
jury) enhances the chances of truiy attain-
ing the deliberative process we sll want
snul diminishes the dispropostionate effect

.of having a strong or abervant juror.”

The Section of Torr and lnsurance
Practice (TIPS} sl supports the ABA
move 1o restore the 12-penan jury. Their
reaumiing stems from a review of a TIPS
repowt which concluded that & wmaller jury
*reduces markedly the accommaldation of
minority views, and its verdices are less

{Continued on page 40)
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“rmiinard freom puge Sy
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The TIMS repawt alws eved thiat wa-meme
ber punes fail 10 represent varuws minon-

T otaew a2 Chows aectnt™ o wicietal attitundes,

Ar the tume, thete are few Jara wheh
sappsas that a smaller than Ll perin jury
wiil save Titgration time o money. The
process of dehiberation when ssessed
Against criteria b decrmionemaking

reyunred 10 the Williams Jevison tilis .

tavew of the Lineruzed jury. 52

References

Axh, S.E., *Encts oo Cinap Presare Uy
the Miuhitn stnw anad Pvainrse e of abment”
wm G E Seanem, T. Newvombve, and EL. Hlne

v b, Keadnge m Sl Povhd ey New York

Thods, 198,

Anh, S.E, “Sinlus of Independince and
Lamtirmire: A Muwwity o (e Againet o
Unanimous Mapwny,® Powbodogioul Mionn-
graihn {ieneval and Applaed Vid, 0, 1956,

Rubw, R F and Serodtivendh, Fl. "Phaves 1
Cmnwp Troblem Sodving,™ harmad of Alewswmal
Soandl Pewbdgn, 40, 1951,

Ralen, R F, Intovis tom Prowess Anahvan A
Al po the Snnh of Maall Uimage. Reading,
w.i AddremeWed s, 19%

0

Coamin, I "Sex Member Jueses m D hanci
Conwrs,” Bearem Ruw Jinemudd, Apnid, 1954,

Inamrute off Judwial Adminmarainnm, A Coam.
pavvem of & and 12 Mewber Jimes m New Jeney
Saperow Conert and Canmre Canm, 197,

Kalven, H. and Zenel, H., The Amercon
hors. Rontam: Livshe, R, [,

Kem, N. and MacCaam, R., “The Efocte of
Jun Siee and Pedling Methead o the Trwew
and Praduce ul Jury Deliberatsm,” ammal of
Peramabin and Masal Powcedogy, 45, 1988,

MuoDermid. NG "Juny Selctomn and Jury
Rechavew.” Crmmmaaem Mratemen m the Py
we of Lowwermz, Mathn, R, & Crawtind, R..
Eb. Annanlile, Vinoinu: Speech Lammunie
I Avnndnm, JUY,

Nl Lanng b Seate Coun Soady ol
o Wall Sewory e, hiwwe S, JOR,

Pabmg, WR. fr, *sanetnal Studiee ot the
Cants ot 6 Man w12 \l.m Jurns” WKidlawn unf
Moy Law Kivaw, 14 197)

Pabmg, WR., "K'hat S\t Sin-Mombur furas
Really Nove ™ Jubvaner. June:July, 1971

Sabs, ML and Hastoe, R, Saad Powuden
m Lot Sen Yotk Van Newtrad Reahold,
L L S

ko, ME Jwm Vardane The Kode 1 (Gimagp
o wnd Saadd Thvrem ke, Lesimgten, Aaw:
DL Blealth, 1877, i

Nemm, R, The Juey J's Hide v Amuvean
Noaoers, Janmgnmn, Mo 1000 Health, 19w

Wichl, L., *The Six Man Jury.” Gonrage
Low Revwews, 38, ),

Zenell T, "And Thin There Were None:
The Dimenuten of The Fekerad Jun,” The Lwe
veruey of {daagn Law Kevww, 3K, §971,

Zevel, H. and Pramond, S, “LCnvincing
Emparnal Evakrwe on the Six Member Jury”
L' wovevsary of Chcego Low Reveew:, 1974,

ESCLL e VAELRH

PAEIRISIPS

Yl

* 1Cantinned from page 3)
n the immadiate future. To help prepare

ko thes eventuality, the TRA cuerently has
ACTIVE Coanitittoes s aivertiany and pne
frwswsalinm, and the TBA Houme of Deles
gates as taking up the e of speciadiza-
tnm, What han previanly heen resandad o
thrve swparate rans of adventang, pnde-
sunalivm, and secalizann can now be
wen as inferrclated aspects o the same
poblem.

The fact that 4 200yeura k] hument
called the Rall of Righes can reach o and
it the begal prdesum ar thes Late date
attete 63 o ntnung viteliey an 1 hogme
#s third contury of cuntone. 35

TENNESSEE BAR JOURNAL, JANUARYFERRUARY 19w

4




Jury Stud
R‘Zvisedy

e b whems

A ground-breaking study com-
E:ing eight- and 12-member juries

been revissd, and an implied
criticism of attorneys hag been con-
siderably toned down.

Researchers for the Nationsl
Center for State Courts had found a
greater than expected number of
juries in severs] municipal courts in
i.oa Angeles County with no black
jurors. (See “Small-Jury Study”

arch ABA Journal, page 24.) The
disparity between statistical predic-
tion and eourtroom reality was worse
for the amallsr juries, the
researchers to conclude last year
that “the exercise of peremptory
challenges or challenges for cause,
for whatever reason, incressed the
number of juries without blacke.”

When the study was delivered
to the Judicial Council of Californis
in Novambar, the touncil demanded
clarifications. In the revised report,
the blame ascribed to attormeye’
challenges has vanished. .

Jhe primary explasnation of
minority represantstion on the ju-
riea was the jury size and, not
surprigingly, the number of blacks
en t.h:‘rmalt from which the juries
wore ssiectad. Paremptory challenges,
challenges for cause and excuses
from the panel ware not statistically
related to the representation of
blacks. ... Discriminatory use of
peramptory challenges was not ssen
in these municipal court civil jury :
seloctions.”

=Don J. DeBenedictis
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News

Small-Jury Study

Cutting juries frorn 12 members
to eight should cut the time and
money courts spend on trials, right?

Not quite, says an unreleased re-
port on a ground-breaking, two-year
experiment in Los Angeles. Smaller
Juries on gverage save courts only 38
minutes and $87 per small civil trial,
the study foumi.u'g\e m ju‘;mvings for
courts, parties, rs ' em-
ployers combined is less than $2,000.

What actually gets cut is the
number of juries that include miner-
ities. And the likely explanation is at-
torneys’ peremptory challenges,

The experiment, the first to
compare traditional juries directly to
smaller ones, randomly assigned
either eight- or 12-member juries to
civil cases in four large municipal
court districts in Los Angeles County.

The study found, for example,
that 31 percent of the eight-person
Juries in Los Angeles Municipal Count
had no Hispanics, and 20 percent had
no blacks. The study had used sam-
pling theory to predict that when the
juries were smaller, the number con-
taining minorities would drop, But
the problem proved worse than the
statistics foresaw. (See chart.)

The authors of the study—Jan-
ice T, and G. Thomas Munsterman of
the National Center for State Courts’
office in Arlington, Va., with Univer-
sity of Minnesota Law Professor Ste-
ven D, Penrod as s consultante-
stressed they could not say for sure
that lawyers were “using their per.
emptory challenges and challenges
for cause in a discriminatory way."

But they added that “it would be
naive o gssume that parties would
use their peremptory challenges to
yneiq'a demographically balanced

The National Center for State
Courts conducted the experiment un-
g;r a eg;\m from aﬁ}e Judicial

uncil of Callfornis, governing
body of the California court system,
which acted in vurn on an order from
the state legislature. -

Pauifgmju:m?ne:ﬁmmmﬁmt
require s for all types of jury
trials. The other states and the fed.
eral courts allow fewer jurors in, most

Fewer jurors mean less minority representation, report says

-of portions of the study. It will prob-

commonly, civil or misdemeanor
cases, The American Bar Association
“Standards Relating to Juror Use and
Management" recommend 12 jurors
for serious crimes and at least six in
most misdemeanor and civil cases.

The study may doom hopes for
legislation to reduce jury size in Cal-
ifornia courts, according to some Ju-
dicial Council members. i the
findings about minority jurors are
true, “that probably kills the ex-
perirmeht and should,” sald council
member Peter Hinton, a Bay Area
plaintiffs’ lawyer,

Instead of immediately forward-
ing the report to the legisiature, the
council agreed to seek clarifications

ably act on the report at its meeting
later this month.

Pesreomplory 1ssves

Susan Finlay, who chairs the
council's Municipal Courts and Jus-
tice Commitiee, said that one topic
needing clarification was the effect of
peremptory challenges. Attorneys
participating in the experiment were
allowed to reiect six jurors without
cause whether they were picking an
eight- or a 12-member jury. Finlay
said she could not tell from the na-
tional center's report whether reduc-

ing the number of peremptory
challenges along with jury size would

have produced more juries with mi-
nority members, ,

Finiay, a municipal court judge
in San Diego County, also wondered
whether cutting peremptories from
six 1o four would have allowed jury
selection in smali-jury cases wo move
faster, .
The study found that eight-juror
trials lasted on average 0.6 hours less
than 12-juror trials. But the finding

is complicated by the fact that lu-.

ganus in 33 cases slated by random
assignment for eight-person juries
demanded 12 jurors instead.

This significant number of “opt-
out" cases was “'a major complication
{for the study in that ‘opting out’ may
foll the purposes of random assign-
ment,” the report states, : .

In fact, those 33 cases appeared
to be weak, overinflated suits, Only
25 percent ended in plaintiff ver-
dicts, compared to 59 percent for the
elght-juror cases and 55 percent for
the cases assigned 12 jurors. And
those cases spent noticeably more
time on jury selection,

Discounting the “opt-out” cases,
the study found no differences be-
tween the number of verdicts for the
plpintiff overall. Both sets of vardicts
also matched trial judges’ predictions
equally well,

But the 12-member juries
awarded winning plaintiffs signifi-
cantly less money on average: $3,881,
compared to $7,845 from eight-per-
son juries and $6,500 from the eight-
person and opt-out juries combined.
Civil cases in Californis municipal
courts are Hmited to $25,000.

~Don J. DeBenedictis
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